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I. INTRODUCTION

The Local Government Lawyers Roundtable ("LGL") files these Comments in response

to the Notice of Inquiry ("NOI"), released April 7, 2011, in the above-entitled matter. LGL is a

not-for-profit corporation which assists local government lawyers in their day to day legal

practices by staying abreast of federal law developments on a variety of issues.

The Notice of Inquiry ("NOI") states that it "concerns key challenges and best practices

in expanding the reach and reducing the cost of broadband deployment by improving government

policies for access to rights ofway and wireless facilities siting."] This sentence mimics the

NOI's title and suggests that the Commission already reached the conclusion that changes in

right of way policies will expand the reach, and reduce the cost of, broadband deployment. The

Commission reached this foundational conclusion before any inquiry or analysis of facts related

to broadband deployment has taken place. The NOI further states and assumes that

By working together on [rights of way policies and wireless facilities siting
requirements], we can reduce the costs and time required for broadband
deployment, both fixed and mobile, which will help unleash private investment in

I NOI ~1.
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infrastructure, increase efficient use of scare public resources (induding
spectnun) and increase broadband adoption.2

The title and opening paragraphs of the NOT make clear the Commission assumes that

right of way regulation throughout the United States, in local governments small and large, is a

signi fieant impediment to the deployment of broadband to citizens of the United States and it

begins its inquiry from this predetermined point. Citing the National Broadband Plan, the

Commission also states that the rates, tenns, and conditions for access to rights of way

significantly impact broadband deployment as though this were proven fact.3 The Commission

is mistaken on all counts.

In fact, the data contained in the National Broadband Map ("NBM") shows that there is

no correlation between rights of way regulation and broadband deployment. According to NBM

data, 100 % of the population of 22 states and the District of Columbia has access to at least one

broadband provider. 4 If the Commission's jumping off point were correct, one would expect that

these 22 states and the District of Columbia would have the least amount of right of way

regulation. But this is not so. For instance, Oregon is one of the states within that grouping of22

states. Local governments within Oregon have the ability to charge up to 7% of gross revenues in

the fonn of fees and charges for the use of the public right of way,S and yet 100% of its

population has access to broadband services, with more than 95% of its population having access

to at least 1 wireline provider and more than 99% of its population has access to at least 1

wireless provider. Arkansas is also among the group of states with 100% accessibility for its

2
NOI at ~2.

3
NOI at ~7.

4 See Attachment A, Analysis of State by State Broadband Deployment.

5 Or. Rev. Stat. §221.5l5 (1999).
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population. It allows local franchise fees up to 4.25% for the right to occupy public property.6

Other states with coverage for 100% of their population also allow for a variety of compensation

mechanisms for access to the public rights ofway.

Additionally, if the Commission's jumping off point were correct, one might also expect

that Alaska, which limits right-of-way charges to the "actual cost to the municipality of the

utility's use of the public way and of administering the permit program,',7 would have extensive

deployment of broadband services. It does not. In fact, it and West Virginia have the lowest

percentage of population with access to one or more broadband providers.R While population

centers such as Anchorage, Fairbanks, and Juneau have broadband coverage for 99% of their

population, six counties in Alaska do not even have one broadband provider, whether wireline or

wireless.9 In addition, another 7 counties have broadband available to only 50% or less of their

population. Something else is driving the deployment, but what? That is the question the

Commission should be investigating.

None of this is meant to suggest that only states in which local governments regulate and

seek compensation for the use of the rights of way have experienced significant deployment.

That would be a fallacy, as Colorado, which limits local governments to seeking cost based

compensation,IO has also experienced coverage for 100% of its population by at least one

broadband provider. II Rather, the point of this exercise is to remind the Commission that other

6 Ark. Code Anno. §14-200-101(a)(l)(A) (2002).

7 Alaska Stat. § 42.05.251 (2002).

8 Puerto Rico and American Samoa have even lower percentages of their populations
with access to broadband services. See, Attachment A.

9 See Attachment B, Analysis of Alaska Broadband Deployment.
10 Colo. Rev. Stat. §38-5.5-107(1)(b)(2002).

11 See Attachment A.
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factors detennine the extent of deployment and that there is no decrease in deployment as a result

of local government right of way practices. While it may be easiest to prescribe a "fix" for local

government practices, such a fix will not address the real problems behind the lack of

deployment to certain populations and areas. If the Commission were to review the data

collected and disseminated through the NBM, it would see that its beginning premise is faulty

and it could begin the difficult process of fashioning a real solution to the problem reaching all

Americans with broadband services. LGL requests that the Commission take the time to review

its data and act accordingly.

II. TIMELINESS AND COMPENSATION ISSUES

Neither the timeliness of the pennitting process nor the compensation sought for the use

of public rights of way serve as an impediment to broadband deployment. According to the NBM

data, 79 % of the American population has access 2 or wireline broadband providers, while an

additionaI15.3% have access to at leastl wireline broadband provider. In total, 94.3% of the

United States population has access to at least 1 wireline broadband service provider. In addition,

only 1.5% ofthe national population does not have access to even 1 wireless provider. 12 It seems

unlikely that the permitting process presents a significant impediment in the deployment process.

Certainly, a country as technologically and innovatively rich as the United States should

be able to deploy broadband capabilities to all its citizens. However, it seems unlikely that we

would have this extent of deployment if the permitting processes of the Nation's more than

35,000 cities, towns, and villages, and more than 3,000 counties, were causing any delay, much

less significant impediments to deployment. Broadband providers have not presented concrete

data that even 1% (approximately 380) of the Nation's local governments have engaged in

12 See Attachment C, Native Nations Analysis including nationwide population statistics.
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dilatory conduct. The anecdotal infonnation they provide might be sufficient to conduct

individual investigations and fashion individual remedies, but it certainly does not justifY a

national "solution" by the Commission. The Commission should resist the impulse to take

control ofloeal government right of way policies and procedures absent compelling evidence

that a significant impediment actually exists.

With respect to compensation, the text of § 253 of the Telecommunications Act of 1996

provides that local governments may require compensation for the use of their rights of way.

While Congress left the word "compensation" undefined, the Commission is not at liberty to

create a limiting definition for the term. As the Commission is well aware, a fair reading of the

legislative history reveals Congress intended local governments to be able to do more than

recoup direct costs from private profit-seeking corporations.

The legislative history supports this contention. Debates involving Section 253 and its

precursor demonstrate that local governments may receive payments akin rent for the use of

public property by private corporations providing telecommunications and infonnation services.

For instance, during the August 1995 debates on the Act, while discussing his

amendment to allow for differing treatment among telecommunications providers,

Representative Stupak stated: "In our free market society, the companies should have to pay a

fair and reasonable rate to use public property.,,13 Representative Barton went on to state "that

cities and local governments have the right to not only control access within their city limits, but

also to set the compensation level/or the use o/that right-ofway.,,14

13 141 Congo Rec. H8460-01(daily ed. Aug. 4,1995) (statement of Representative
Stupak).

14 Jd. (emphasis added).
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Other members of Congress echoed these sentiments as the Telecommunications Act of

1996 was debated. Had Congress meant to allow only the recovery of costs, Congress could

easily have provided for that result. By using the broad term "compensation," Congress allowed

local governments to fashion mechanisms which are appropriate to each particular jurisdiction,

whether that be pure cost recovery or protection of the public trust in which they hold property

through the requirement of compensation akin to rent. The Commission should refrain from

replacing congressional decision-making with its own wisdom.

In conclusion, the Commission should carefully review the evidence already at its

disposal and should refrain from limiting the powers ofloca} governments with respect to right

of way management.

Respectfully submitted,

.1 J\,{J~. I
-! \.

J\CVMr}\ 'l
L~ni L. Williams
Local Government Lawyers Roundtable
N67W34280 Jorgenson Court
Oconomowoc, WI 53066
(262)490-7389
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Analyze> Rank within Nation - National Broadband Map

Analyze» Rank

Rank» State" Within Nalion
Metric» Number Of Any Service Providers Greater Than 1
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ProvIder Provider Provider Speed Demographics Demographics Demographics
Any Wire!ine Wireless COrTIbo Educ. Income Income

Ra~:k Name no>1 _. no>l no>l Db3 UbI) 7 BaiBsci. <25k Median
························,·"·"",,,"" •• n •••• '

34 Ohio 99.6% 96.9% 99.5% 99.3% ~ ~.o 23.6% 25.8% 47,773

35 Nevada 99.8% 97.1% 995% 99.4':, T;;!;: 21.4% 18.9% 55,540

36 Nebraska 99.6% 87.3% 98,8% 979% :! ':-.0 27,4% 24.4% 48,439

37 South Dakol" 99.8% 937% 99,3% 98.5% .;) l~ 24_n-~ 26.3% 45,374

38 Norih Carolina 99.8% 95,7% 98.8% 98.5% ..!.:,.u 26.1% 27.2% 46,106
---_.

39 New Hampshire 99.7% 96,7% 99.6% 91l.6':" .. ¢:) 32.5% 17,0% 63,753

40 Indiana 99.7% 98,3% 97.0% 71.6;;';' """; 222% 24,6% 48,261

41 Oklahoma 99.5% 84.0% 98.3% 900% . ~.:: 22.5% 29.5% 42,210

42 Alaban,a 99.4% 87,9''10 98,6% a6.2% ::.0.''; 218% 31.4% 42,008

4J Louisiana 99.4% 94,6% 95.3% 9.;).4/\, .. :J.i~ 20.9% 312% 42,721

44 Keniu"K,' 99.3% 857% 97,6% 87.8% ::-Iu; 20,2% 31.6% 41,762

45 Idaho 99.2% 87.6% 91U% 853% :.:'::' 23.7% 24,5% 46.643
.......................•••

46 Wyoming 99.2% 83.1% 97.7% 53,5~'o ~ :1.(; 23.2% 210% 52,729

47 Mississ ippi 98.5% 83.3% 96.8% 93.8% ~ !tn 193% 35,3% 37.857

48 New Mexicu 00.4% 87,2% 96.4% 94,5'10 :!.ilO 24.9% 29,3% 43.646

49 Vjrginia 00.3% 94.1% 91.6% 93.6% 1;.J.1; 33.5% 19,0% 65,171

50 Virgin Islands Of Th~ United Stales 96.8% 83.4% 96,7% 0.0% .±.J.O 167% 26.8% 24.507

51 Alaska 90.6% 83.2% 83,7% 77.8~/i:. IO.G 26.3% 15,8% 65.488

52 Wesl Virgi"ia 90.5% 76.8% 79.2% 78.4% :!.ilO 17,3% 343% 38,107

53 Puerto Rico 71.5% 55.0% 70.6% 46.5% ~ ;.J'(; 17.3% 66,5% 16.346

54 American Samoa 30.2% 8.9% 29.6% 17.6% .±.:l.1 5.2% 617% 15,127
•... ' ..--_...

re su lis: 0 86 Sa conds

eJ The National Broadband Map is a :001 to search, anaiyze and map broadband a'lailabilit! 1cr()S, the Uded St.il!es.

~Created and ll1aintain~'(jby the NTIA, ill collaboration with the FCC, and In partnersh,p with 50 stales, t:v~ \errit:O<;fiS ,me till) District 01 ColurTlb,a.
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Analyze> Rank within State - National Broadband Map
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